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Performance of NOMS: the case for restructuring
A briefing for Parliamentarians from Napo, the Trade Union and Professional Association for Family Court and Probation Staff – 18 January 2010
SUMMARY
The National Offender Management Service (NOMS) was first created in 2004 following the publication of the Carter Report, ‘Managing Offenders to Reduce Crime’.  Previously probation areas had been gathered together under the auspice of the newly created National Probation Service in 2001.  This move, which Napo supported, gave probation a national director and hopefully a voice in government.  However, less than three years later, the government decided to implement Carter and create the National Offender Management Service despite the fact that there had been no consultation with stakeholders or parliament, and before any proper evaluation of the National Probation Service.

In 2004, Napo predicted that the new organisation would lead to a huge increase in bureaucracy, the disappearance of Probation as an entity and a sharp deterioration in the quality of supervision and court report writing.  Sadly these predictions have proved to be the case.  Currently the existence of NOMS undermines the ability of the Probation Service to achieve its fundamental aims.  Senior Managers of NOMS now create policy and strategy in relation to the Probation Service.  Their background and bias is the Prison Service and they have little or no experience of working with offenders in the community.  They are not therefore well placed to know how to introduce efficiencies and prioritise spending in the community, without compromising public protection.

The Probation Service would be far better able to achieve its aims if a separate organisational arm was created with its own Director, having a direct relationship with Probation Areas.  Such an arrangement would save £200 million to £300 million by reducing bureaucracy, avoiding duplication and ending the numerous requests for data and information from the centre.  Under the present structures the supervision of offenders in the community lacks cohesion, with obvious implications for duplication and risk.  This could be remedied by establishing a core team at the centre comprising the heads of the nine functions (see below) allied to effective supervision of offenders in the community.  In terms of the regional frameworks, modifying the DOMS networks but retaining a streamlined regional structure would enable services such as training and HR to be delivered to Probation Areas/Trusts on behalf of the Probation Directorate.

THE CURRENT SITUATION
Staff in the Prison Service perform a difficult and demanding role like their colleagues in the Probation Service, but these roles, whilst complementary, are very different. At the moment the Prison Service and the Probation Service are wedded together in a ‘coerced union’ created on the erroneous basis that the two organisations perform the same tasks. 
Although they are joined, the relationship between them is distorted to fit a mould preconceived by one of the partners (Prisons) which lacks knowledge and appreciation of the other (Probation); as a result, the relationship is dysfunctional, so that it tends merely to be fortuitous if Probation is enabled, through imposed policy, to deliver.
The above misconception is reflected in the structure of Units within NOMS.  The Units are defined by functions that exist in some shape or form in both custody and community, for example ‘Interventions and Substance Misuse’, ‘Offender Assessment and Management’, ‘Education, Training and Employment’ and ‘Audit’. This is a clumsy twinning that ignores the very significant differences between the two environments in which the interventions take place.

The Government has promoted ‘joined up working’ between Prison and Probation claiming that this will increase effectiveness.  Much time, energy and money have gone into what is described as ‘through the gate’, ‘end to end’ offender management.  
Yet the reality is that the majority of offenders do not go into custody so never pass ‘through the gate’ at all.  A recent parliamentary answer showed that just one third of those currently on probation had been in prison (parliamentary answer to Neil Gerrard MP 06-07-09). This is an example of how the entire NOMS model is fundamentally without logic.  The structures and mantras upon which NOMS is based perpetuate the misleading notion that every sentence of the Court entails a custodial element.

From the outset in April 2008, when the merger occurred, Prison staff have dominated the NOMS staffing structure.  The Director of NOMS and his immediate team have a background in the Prison Service and are not, in Napo’s view, effective champions for Probation.  No Heads of Unit have a Probation background.  The current project developing the Probation Qualifying Training Arrangements is headed by a former prison governor. NOMS senior managers are creating strategy and implementing policy that affects Probation fundamentally, despite their having no experience of working with offenders in the community.  Because NOMS’ structure is so centralised, it is very efficient at implementing the will of government as expressed through policy, but not in delivering coherence and effectiveness of practice. 
A parliamentary answer showed that just 113 of staff employed in NOMS headquarters, out of 4,270, had a Probation background (parliamentary answer to Edward Garnier MP 11-12-08). There are not enough people working in NOMS with a Probation background to advise and develop policy. 
PROGRAMMES 
More accredited offending behaviour programmes are delivered in the community than in custody.  Last year 63,000 persons completed programmes, which is double the number in Prisons (Offender Management Statistics July 2008). The programmes are based on fairly straightforward psychological precepts that any competent practitioner can grasp.  Yet strategy in relation to offending behaviour programmes delivered by the Probation Service is now in the hands of former prison psychologists at the centre.  These NOMS employees have never delivered programmes in the community but are seen as experts and authorised on this basis to create policy and impose strategy that greatly affects the Probation Service.  
The latest re-offending rates reveal that 66% of those jailed are reconvicted within two years of release compared to 50% on community orders.  However the rate falls by a further 16% in the community for those on offending behaviour and drug treatment programmes but only by 7.5% for those on similar programmes in custody.   This again illustrates the comparable effectiveness of programmes run by the Probation Service. (Bromley Briefings, Prison Reform Trust 2009 and Offender Management Statistics, Ministry of Justice October 2008)
SECONDMENTS

There are a handful of Probation staff seconded to NOMS but their impact is negligible partly because of the marked bias of all aspects of NOMS towards prisons, partly because the majority of Probation staff are not senior in the organisation, and partly because they cannot afford to be as forthright in providing a viewpoint as their Prison counterparts; all of whom are permanent employees.  Probation staff are not ‘recognised’ as employees by the Human Resources and Finance Department (Shared Services).  

Some Probations secondments have been curtailed or not renewed in order to save money, which has exacerbated the problem.  It has been suggested to Napo that permanent staff drawn from the Prison Service, when asked to take on extra work because of the budget squeeze, have suggested to managers that a better way to save money at the centre would be to terminate Probation secondments.

RECRUITMENT
Whenever a position at NOMS becomes vacant NOMS managers have to turn to the prison surplus list to fill it.  The Prison surplus list is made up of staff from the Prison establishments and Prison regional offices whose posts have been dispensed with and who are therefore on ongoing gardening leave.  Probation staff are defined as ‘external’ to NOMS and are not therefore eligible to apply for any vacancies.  
Indeed posts cannot even be advertised until the Prison surplus list, and the surplus lists of all the Ministries, have been scrutinised and exhausted.  This has led to unsuitable applicants, drawn from the Prison surplus list, being interviewed for and sometimes offered posts at NOMS that would far better suit someone with a Probation background. In the meantime, Probation staff at NOMS have been reduced and Probation Areas are being forced to make staff redundant.  This lack of equity makes nonsense of the notion that the two services are now joined together.  Indeed, the intention of merger, rather than takeover, has in Napo’s view been flawed from the outset, because of the fundamental difference in terms and conditions of employment of staff at the centre.
The existing model has led to the overuse of consultants.  Last year the Ministry of Justice spent £54 million on consultants, with £6.9 million spent by NOMS (parliamentary answers to Edward Garnier MP 25-06-09 and Neil Gerrard MP 01-09-09).
Furthermore, the creation of DOMs offices has led to an extra layer of bureaucracy.  Latest figures show that, whilst initial estimates for staffing of DOMs’ offices was 300; over 600 people now work for the DOMs (See table 1 - Parliamentary Answer to Neil Gerrard MP 09-09-09).  This runs at odds with ministerial commitments to reduce central bureaucracy as part of the better management of resources in order to support front line work.
Each DOM attracts the same salary as the now defunct National Director of Probation post.  Beneath each DOM four Regional Managers are paid at a grade usually reserved for Governing Governors within the Prison Service.  This extravagant outlay is extraordinary at a time when frontline Probation posts are being frozen.  

Table 1

	Director of Offender Management—as at 31 August 2009

	DOMS office
	Headcount (core and non-core)

	East Midlands
	84

	East of England
	52

	London
	48

	North East
	53

	North West
	123

	South East
	109

	South West
	43

	Wales Cymru
	30

	West Midlands
	63

	Yorkshire and Humberside
	41

	DOMS office total headcount
	646


What are the ingredients for an effective Probation Directorate?

The first step toward creating an effective Probation Service would be to restore autonomy to the Prison and Probation Services.  Once this has been achieved, it is vital that in the reconfigured Probation Directorate ‘silos’ are avoided.  Supervision of offenders in the community must be seen as a process in which every aspect of the offender’s experience is addressed holistically. Supervision needs to address the complexity of an offender’s life and to do this effectively the services provided must be intertwined.  
Services need to be delivered and organised locally, not from a large centralised controlling bureaucracy in London.  Local authorities, voluntary organisations and local commerce should be involved in planning criminal justice services; much could be learned from Scotland.
a) Scottish Experience
In the last few years the Scottish Parliament rejected a centralised merged agency.  Instead a duty was placed on criminal justice agencies in local government to coordinate with the Scottish Prison Service, to share information, to prepare and submit annual plans and to involve others in planning new Community Justice Authorities.  
Scotland also legislated to allow partners to be consulted on area plans and placed a duty on the new Community Justice Authorities to establish information sharing networks with partners.  The model is firmly based on partnership rather than market testing, contestability or privatisation.  In Scotland the Probation function is carried out by local authority social work departments.  

In 2005 Napo consulted a range of stakeholders in Scotland and found a general consensus of views.  There was widespread opposition to the merger of the Probation function with Prisons and agreement on the need to maintain local accountability and consistency of services.  There was also a general acknowledgement of the need to improve the accountability of the Scottish Prison Service.  There was a consensus on support for improved liaison between agencies and increased partnership working.  The new structures in Scotland are being driven by a concern to increase the effectiveness of all services and the reduction of re-offending.  Unlike NOMS, they are not being driven by the need for structural change in order to facilitate the purchaser/provider split.  

b)  NOMS Negative Structures
Because of the community based medium of their work, Probation staff have good awareness of national and local imperatives.  These might include an appreciation of the challenges of managing high-risk cases in the community, experience of the intricacies of multi agency working, an understanding of the sensitivities surrounding – for instance – the location of Probation Hostels, or recognising the need for adequate provision of Domestic Violence programmes.  
Staff at NOMS with a Prison background are not used to grappling with these sorts of challenges.  It is risky therefore for such individuals to be in charge, as they are presently, since such distancing compounds the potential for dysfunction of Probation practice, mentioned above.
What has obstructed cohesive delivery of community sentences is the persistent and distracting notion that Prison and Probation must be glued together totally in NOMS.  As stated above, this ‘red herring’ continues to obscure the fact that most sentences are served in the community and in fact it is the various components of a community order that need to be joined up.  
Increasingly we are hearing of sentencers’ unhappiness at being required to pass sentences or make decisions about Fast Delivery Reports, which are the result of a prescribed ‘instruction’ or a contract with a private company (e.g. curfew orders in London), which bear little relation to what they perceive as appropriate for the community or for the defendant.
At present, the Units at NOMS are disparate and consultation between them is very limited indeed.  The lack of cohesion between NOMS’ Units is so marked that staff in Probation Areas have to grapple with competing and clashing targets set by them. This fragments the offender’s experience and must inevitably have an impact on engagement and effectiveness to the detriment of victim issues and public protection.
The various components that form a community order would be better managed within an integrated framework.  Separate structures for each part of the offender’s experience make for unnecessary work, lead to inadvertent obfuscation of key facts, cause confusion, and make it difficult to supervise an offender effectively.  Furthermore, they make it very hard for the offender to understand what is expected of him or her and therefore change their behaviour for the better.
In order to be effective, interventions such as offending behaviour programmes or unpaid work need to be embedded within the wider community services and resources, so that they are integral.  If staff are managing the offender’s behaviour this would then trigger a suite of Probation functions (MAPPA, programme, offender management, help with employment and literacy) all of which should be integrated.  
Where appropriate this would incorporate effective communication with the Prison Service in respect of the minority of sentences that entail a custodial element. This binding together of the Probation functions would be achieved in the way the Directorate is structured.  This could be achieved by having a core team at the centre that defines policy and sets priorities in respect of community orders.  
c)  An alternative effective model

The Core Team would ensure that expectations are logical and compatible with the Probation Service achieving its fundamental aim of protecting the public and providing a service to the Court tailored to the needs of legislation.

Once a Core Team has been established that creates policy in line with government policy, specialised units within the Directorate can then develop and implement strategy that directly reflects the policy developed by the Core Team. Heads of specialised units would be expected to report back to the Core Team Director to ensure that what they do is compatible with its expectations.

These can be envisaged as the spokes of a wheel, the hub of which is the Core Team.  The Head of each Unit is a member of the Core Team.  The total establishment of the new model would not exceed the current workforce of the DOMs.  The layer of DOMs bureaucracy now would be replaced by small regional offices with responsibility for policy and demographic advice, if indeed that is deemed necessary.

Specialised units within the Directorate may include

i) HR , Employment Relations, Finance and IT
ii) Offender Assessment,  Community Supervision and Stakeholders

iii) Offending Behaviour Programmes

iv) Education, training and employment and Unpaid Work

v) Management of high-risk offenders in the community
vi) Partnership working

vii) Performance Measurement

viii) Evaluation and Research

ix) Training

i)  HR, Employment Relations, Finance and IT
There will be a specialist team to support the Head of the Unit, co-ordinate work across the unit, manage the human resources requirements and provide financial services.  It will represent the Secretary of State on the NNC, the national negotiating structure for the Probation Service. The department will define employment and selection criteria for seconded and permanent staff to ensure that the talents of the most gifted and able individuals are capitalised upon at the centre.

ii)  Offender Assessment, Community Supervision and Stakeholders

This is at the heart of Probation practice, as one of the Service’s key functions is to assess and manage risk in order to protect the public and reduce re-offending.
This team is the centrepiece of the new structure as its functions bind together those of the other teams.  It will take the lead in developing policy and practice on the provision of court reports and the management of offenders who are subject to court orders or who have been released from prison on licence.

One of the main focuses of the team will be to ensure that opportunities for probation staff to have face to face contact with service user are maximised.  This will demand a number of changes from present practice and a reversal of the trend of recent years, where the traditional functions of practitioners have been eroded as bureaucratic demands have increased, so that only a very small percentage of time is now spent on direct contact with offenders (an average of only 24% according to a recent Ministry of Justice survey).
The work of this team will interface with Courts, Prisons and other parts of the Probation Service.  There will therefore be a requirement for positive working relationships with these and other stakeholders as well as an awareness of the range of work carried out with offenders and victims.  
This team should therefore hold a responsibility for bringing together the work of the other teams within the central unit to focus it upon the needs of court, offender and the general public, that is echoed in the role played by the probation practitioner when dealing with an individual case.

iii)  Offender Behaviour Programmes

Offending Behaviour and Substance Misuse Programmes are evidence based interventions that reduce offending.  To be effective they must be delivered to the right offenders at the right time and in the right way.  The primary function is to reduce offending and they address a wide range of offending behaviour.  Programmes are delivered in both custodial and community settings, however, the operating environments are very different. 
Programmes delivered in the community are a requirement of a community order made by the court.  Hence if the participant does not attend and comply they are returned to court for breach of the order.  
Participants attending programmes in the community are subject to different and more immediate pressures, distractions and temptation than their imprisoned counterparts.  Hence there is a much greater focus upon motivating offenders to attend and engage and on enforcing the order when they neglect to do so.  Within a custodial setting, none of these factors apply as participants are, in effect, a captive audience.

The core function of the of the Offender Behaviour Programmes Team would be to ensure that programmes in the community are implemented and delivered with consistency and rigour and tailored to the community context.  The team would evaluate their effectiveness and advise Probation Areas who deliver programmes, audit programme delivery and create and implement programmes training.  It would work closely with the Correctional Services Accreditation Panel (CSAP), a non statutory advisory body made up of experts and academics who are charged with ensuring excellence in programme design and delivery.
iv)  Education, Training and Employment and Unpaid Work

Unpaid work is one of the most commonly used community sentences.  It is a straightforward act of reparation to the community that can also have a positive affect on participants as it introduces a degree of structure and may teach new skills.  Its affect upon the offender in terms of reducing the likelihood of re-offending has been shown to be increased if work placements are perceived to be meaningful in that they bring a tangible benefit to the community.  The unit would ensure that unpaid work is managed in regions in a way that is consistent with best practice and that it is monitored with a framework of national standards.  This intervention has a high public profile and needs to be managed sensitively and with a high level of political awareness.

Education, training and employment, is a response to the very low levels of educational attainment that exist amongst offenders.  This approach aims to provide a range of externally validated educational opportunities that can help offenders acquire the skills necessary to gain employment and to assist them in finding and keeping a job.  The unit will seek to ensure that there is consistent provision with regions by setting standards of best practice, providing ongoing advice on implementation and conducting a periodic audit.

v)  Management of High-risk Offenders in the Community

The Public Protection team will contribute to the duty of the criminal justice system to protect the public from harm and reduce re-offending in respect of high risk offenders in the community.  Whilst it is not possible to eliminate altogether the risk of serious harm posed by sexual and violent offenders, it is possible to reduce and manage this risk.

The team will focus upon offenders who attract the highest levels of supervision or restrictive requirements and will work closely with criminal justice partners and other agencies.  This will include sexual and violent offenders and those who have a mental disorder.  The team will aim to ensure that sentences are managed in a constructive and consistent way, that risk is assessed so that courts can target sentences effectively and the public, particularly victims, are protected from serious harm. It will also aim to reduce re-offending by delivering suitable interventions.  All of this will be underpinned by a multi-agency approach, particularly the MAPPA process.

vi)  Partnership Working

The Probation Service has a long history of working with partners from the voluntary or private sector and this will continue.  This is an important and specialist area of work that cuts across all of the other teams described.  The functions of this small team will be to develop and manage a regulatory framework that encourages a best value approach and to provide a resource to Areas and Regions by providing advice and effective practice guidance.

vii) Performance Measurement 
The Performance Measurement Unit would set targets for the Trusts and Areas and audit performance.  The targets would be allied to funding and progress monitored against the targets.  The targets would relate to core functions of the Probation Service and their purpose would be to ensure that the organisation is accountable and meetings its aims in terms of public protection and rehabilitation of offenders.  The unit would ensure that audit criteria in relation to the various functions of the Service are integrated to form a coherent model of best practice across the organisation.
viii) Evaluation and Research

The unit would be staffed by a mixture of academics such as criminologists supported by IT experts, to ensure that practice is systematically allied to the best available theoretical understanding of how to work with offenders and protect the public.  They will use data obtained from information technology that will be improved following consultation with practitioners, with an eye to the needs of both the Centre and practice in regions.  To optimise the functioning of this unit what is first required as a foundation, is a fit for purpose and properly functioning IT data gathering and research system (e.g. OASys), which in turn does not compromise (as it does at present) those systems, to the detriment of frontline Probation tasks.

ix)
Training   

The first step would be to restore the professionalism and status of the Probation Service by introducing a coherent framework for probation staff training.  The blurring of boundaries between different grades of staff has affected service delivery and caused confusion and uncertainty for staff.  The disproportionate weight being placed on psychological approaches by NOMS has been at the cost of a more sophisticated and rounded understanding of what really works in changing offender’s behaviour and reducing risk.  It is important therefore that training remedies this imbalance.  Professional training could therefore be enhanced and career prospects developed for all staff.   Standards need not be compromised and diluted by having to align them to the workforce development priorities of the Prison service, as is presently the case.
KNOWLEDGE MANAGEMENT
The Probation Service in England and Wales has historically been recognised as a global leader in supervising offenders in the community.  Within the Probation Service there is much knowledge and specialised experience.  At present this wealth of expertise is not sufficiently valued or capitalised upon.  Instead, inexplicably, NOMS criticises and undermines its Probation staff, when it is they who know all about and understand the job, and turns to expensive external consultants.  
This is a waste of resources that could be avoided by introducing a more systematic approach to knowledge management.  This is more likely to be achieved by creating an integrated, Probation-orientated, organisation that will be able to draw on its own resources to share intelligence, understanding and experience.  
A great deal of money could be saved by harnessing the knowledge that exists within the Probation Service and creating short-term secondments of key staff to the centre.

STAFFING THE DIRECTORATE
Staff within the Directorate would need to meet the following basic criteria.

· A background in the Probation Service with appropriate professional qualifications,  Staff based at the Directorate with this type of professional history would lend credibility to the policy and strategy created at the Centre, as Areas/Trusts will recognise its validity.

· Within the Department some staff would have a career civil service background so that they can work with colleagues from the Probation Service to ensure policy and strategy reflects government objectives.

· Staff at the Directorate with a Probation background would either be permanent members of staff or seconded from a Probation Area.  Staff seconded from an Area would be offered the secondment via a transparent competitive process demonstrating their suitability.  Probation Areas would be appropriately recompensed for agreeing to their employee being seconded.  This would mean that the centre could attract the best possible seconded staff.
Regional Structure

The Probation Service may benefit from the retention of a streamlined and modest regional structure to deliver services such as training.  However, a more organic approach to Probation supervision would mean that the existing structures within DOMs’ offices could be pared down considerably, with significant savings for the public purse.

However Napo believes that the case for a regional structure has not so far been proved.  If such a structure was maintained it would need to concentrate on strategy and policy guidance to Areas and not line management.   The role has evolved recently away from commissioning towards its current role of a centralised control and command model.

There is an urgent need within Probation to ensure three to five year financial planning, instead of the current year by year arrangement.  The regional structure if maintained might advise on the planning process, but it should be the Trust or Board that liaises with local authorities, Criminal Justice Boards and Housing Authorities.  The role of commissioning envisaged by the Home Office under the old ROMs system introduced in 2004 was lost when the legislation was amended, and the role turned into a quasi line manager. National collective bargaining arrangements will continue with local employers being represented via their representative body.
Under new Trust arrangements it is envisaged that the Chief Executive would be line managed by the Chair and the Chair would be accountable via a contract to the centre.  The principal aim of the centre would be to devolve resources to the frontline with any retained regional structure supporting this objective.
CONCLUSION
Napo believes that the merger of Prisons and Probation in 2008 was a mistake.  There is no significant Probation presence in the new agencies hierarchy.  It is  dominated by Prisons staff and culture.  All existing templates are from the Prison Service and have not been altered to take account of the nuance and different culture of the service offered by Probation, to the detriment of the service and the disadvantage of the public.  Even Probation Circulars have now been turned into ‘Instructions’ mimicking established Prisons practice without any consultation.
The Prison Service management ethos of centralised control and command is not appropriate to the Probation Service, which has been managed historically on the basis of consultation and wherever possible consent, achieving staff investment and commitment to the organisation’s aims. This approach has also helped the Service sustain excellent industrial relations. 
The creation of two separate operational arms for Prisons and Probation is needed urgently.   The need for large regional bureaucracy would disappear. If not Probation’s effectiveness will be threatened, its efficiency will be hampered and taxpayers’ money will be wasted.

Harry Fletcher
18 January 2010
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